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STATEMENT OF QUESTIONS INVOLVED 

I. Whether the case has become moot, since the injuries, 
alleged by the complaint to have accrued to appellant as 
the result of non-compliance with Army Regulation 600-355, 
have been corrected since the filing of the present appeal. 

II. Whether the allegations of the complaint charge 
appellee Witsell with non-performance of a clear and plain 
duty. 

A. Whether Army Regulation 600-355 imposes any 
duty upon appellee Witsell. 

B. Whether the regulation is mandatory in nature, 
or merely directory. 

C. WTiether the duty, if any, imposed by the regula¬ 
tion upon appellee Witsell is so doubtful that man¬ 
damus will not lie. 
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©mteb States Court of Appeals 

FOE THE DISTRICT OF COLUMBIA CIRCUIT 


No. 10,617 

Charles Gordon, appellant 

v. 

Gordon Gray, Individually and as Secretary of the 
Army, and Edward F. Witsell, Individually and as 
Adjutant General of the Army, appellees 


APPEAL FROM THE UNITED STATES DISTRICT COURT FOR 
THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEES 


COUNTERSTATEMENT OF THE CASE 

Appellant, a lieutentant-colonel in the United States 
Army, was dismissed from active duty, without trial by 
court-martial, under conditions other than honorable on 
July 25, 1947, and was discharged from his commission in 
the Officers Reserve Corps on August 13, 1947. Over two 
years later, on November 19,1949, he instituted the present 
proceedings by filing in the District Court a petition seek¬ 
ing mandatory relief against appellee Gray, then Secretary 
of the Army, and appellee Witsell, Adjutant General of 
the Army. The prayer of the petition was that appellees 
be directed to perform an allegedly clear ministerial duty, 


(1) 
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as prescribed by Army Regulation 600-355, by delivering 
to him copies of all papers relative to his dismissal. 

The allegations of the complaint may briefly be sum¬ 
marized as follows: 

In his capacity as an officer of the Army appellant served 
in Korea from September, 1945, to March, 1947, first as 
Director of Finance of the Military Government, and then 
as Advisor to the Korean Director of Finance. In March, 
1947, he returned to this country on a secret mission. On 
April 18, 1947, he was arrested in the Pentagon and was 
kept in confinement until July 25, 1947, without charges 
being preferred or a court-martial or Board of Inquiry 
being convened to inquire into the matters that led to his 
arrest. On July 25 he was ordered to report for discharge 
on two hours notice. During those two hours he sought in 
vain to have his case brought before a court-martial or 
Board of Inquiry. He was discharged without honor, 
and on August 13 his commission was rescinded. He has 
never been officially informed of the reasons for this action. 
(J.A. 3-4.) 

About two months after his discharge appellant learned 
indirectly that complete reports of the investigation which 
led to his arrest had been forwarded to the Commanding 
General having court-martial jurisdiction, 1 and that it was 
upon the basis of these reports that the Commanding Gen¬ 
eral had determined that appellant should not be tried by 
court-martial but should be dismissed. He also learned 
that he had been dismissed for having sent twelve large 
wooden boxes into the United States in violation of the 
customs laws. Under Army Regulation 600-355 appellant 
was entitled to copies of all papers which were before the 
Commanding General when the decision was made not 
to bring him to trial. Appellant has never received such 
copies. The papers in the case were ultimately delivered to 
appellee Witsell, the Adjutant General of the Army, and 
they are now in his possession. (J.A. 4-5, 9.) 

1 This was Brigadier General Claude B. Ferenbaugh, at that time 
Commanding General of the Military District of Washington. 
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Over two years later, on October 24, 1949, appellant’s 
attorneys wrote to the Judge Advocate General of the 
Army (Major General Thomas H. Green) demanding that 
“you forthwith furnish” to them, in accordance with Army 
Regulation 600-355, copies of all those papers relative to 
the case which were before the Commanding General at the 
time he decided not to bring appellant to trial. 2 On 
November 14, 1949, the Judge Advocate General’s Office 
replied that he did not agree that appellant was entitled 
to such copies. (J.A. 5-6, 8-11.) 

The complaint further alleged that the provisions of 
Army Regulation 600-355 are clear and mandatory, and 
that appellees Gray and Witsell have a ministerial duty 
to furnish copies of the papers in compliance with the regu¬ 
lation (J.A. 6). 

Finally, it was alleged that, by reason of the refusal 
of the appellees to furnish copies, appellant had been de¬ 
prived of his right to make an explanation of the matters 
that led to his discharge; he had been deprived of his right 
to address further explanations to the Adjutant General 
and to have these included in his file; he was unable to 
prepare an adequate petition for the correction of his 
discharge without honor; and he had been, and would con¬ 
tinue to be, immeasurably damaged in property and reputa¬ 
tion until he received copies of the papers (J.A. 6-7). 

The Government moved that the complaint be dismissed 
for failure to state a cause of action. Three weeks later 
the Government filed, in support of its motion, the affidavit 
of Lieutenant Colonel R. C. Rodgers stating that vir¬ 
tually all the papers which had been forwarded by the 
Commanding General, General Ferenbaugh, to appellee 
Witsell were classified as “Confidential”, that they con¬ 
tained information which was diplomatic in character, and 


2 This demand was actually in connection with a civil action 
for slander which appellant had previously filed in the District 
Court. It is apparent that appellant desired to use the papers in 
that action. See injra, p. 4; and see affidavit of Eugene Emerson, 
attorney for appellant, filed in this Court, November 22, 1950. 
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that the release of such information to appellant would be 
injurious to the public interest and was prohibited by 
Army Regulation 380-5, as amended. (J.A. 12-13.) 

On March 17, 1950, the District Court granted the Gov¬ 
ernment’s motion and dismissed the complaint, and the 
present appeal was noted on April 13,1950 (J. A. 14). 

• •••••• 

On June 30, 1949, several months prior to the institu¬ 
tion of the present action, appellant had filed a civil action 
for slander in the District Court against one Dong Sung 
Kim, in which he alleged that Kim had made false, slan¬ 
derous, and defamatory statements concerning him with 
reference to his activities in Korea. Gordon v. Kim, Civ. 
No. 2830-49. On July 21, 1949, a civil subpoena was is¬ 
sued to Adjutant General Witsell in connection with that 
suit, directing him to appear for deposition bringing with 
him “the official personnel records of [appellant] * * * 
and the official records and reports of the investigations 
and complaints leading to the arrest and confinement • • *, 
and * * • discharge • • • .” A representative of the 
Adjutant General appeared with the papers, offered to 
testify in general terms as to their contents, but refused to 
produce them for inspection. A motion to compel the Ad¬ 
jutant General to permit an inspection by appellant’s 
counsel was denied by the District Court on September 7, 
1949. Thereafter, on October 24, 1949, the formal demand 
for copies, referred to above {supra, p. 3, and footnote 2), 
was made, not upon appellee Witsell, the Adjutant Gen¬ 
eral, but upon the Judge Advocate General. 3 It was only 
after the Judge Advocate General had refused to comply 
(J.A. 11) that the present action for mandatory relief 
was instituted against appellees Gray and Witsell. The 
slander action is still pending in the District Court. 

3 For the facts in the above paragraph, see the affidavit of 
Eugene Emerson, attorney for appellant, filed in this Court Novem¬ 
ber 22, 1950. In the affidavit it is explained that the demand was 
made upon the Judge Advocate General upon the advice of a 
member of that officer’s staff. 
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After the present case had been begun in the District 
Court, appellant instituted an administrative proceeding for 
relief before the Army Board on Correction of Military 
Records. On November 8, 1950, after the appeal in this 
case had been taken, the Secretary of the Army ap¬ 
proved the following recommendations of the Board: 

1. that appellant’s Army records be corrected to 
show an honorable separation from duty on July 
25, 1947, and that a new honorable discharge be issued 
to him; 

2. That his Army records be corrected to show pro¬ 
motion to Colonel on July 25, 1947, if qualified as to 
time in grade and average efficiency; 

3. That his Army records be corrected to show 
that the revocation of his reserve commission was 
erroneous, and that he be given the reserve commission 
to which he was entitled on July 25, 1947; 

4. that certain letters and private papers seized 
from him be returned; 

5. that the Army take such action as necessary to 
effectuate the above corrections and the rights nor¬ 
mally accruing therefrom; 

6. that his request for restoration to active duty, 
and all other requests be denied. 4 

One day prior to the filing of the notice of appeal in 
this case appellee Gray was succeeded by Frank Pace, Jr., 
who took office as Secretary of the Department of the 
Army on April 12, 1950. No motion to substitute Pace for 
Gray was made by appellant within the following six 
months. 5 

REGULATIONS INVOLVED 

Army Regulation 600-355 (Personnel, Arrest and Con- 


4 On December 6, 1950, the Government filed a certified copy of 
the Secretary’s order in this Court and suggested that the case had 
become moot. On January 23, 1951, this Court overruled the 
suggestion with leave to renew it at the argument on the merits. 

5 On November 6, 1950, the Government moved in this Court 
that the appeal be dismissed on the ground that appellee Gray 
was an indispensable party. On January 23, 1951, this Court 
denied the motion with leave to renew it at the argument on the 
merits. 
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finement), promulgated July 17, 1942, provides in para¬ 
graph 6, entitled “Statements and Reports’’: 

b. By the commanding officer .—Whenever a com¬ 
manding officer places an officer in arrest or confinement 
without preferring charges, he will make a written 
report of his action to the officer having general 
court-martial jurisdiction, who will call on the officer 
arrested or confined for any explanation he may desire 
to make and take such further action within his author¬ 
ity as he may think necessary. WTien trial is deemed 
inadvisable, the officer having general court-martial 
jurisdiction will forward all papers in the case to 
the Adjutant General, through military channels, with 
a statement of action taken and reasons therefor. A 
copy of all papers will at the same time be sent to the 
officer arrested or confined, who may address to the 
Adjutant General direct any further statement or 
explanation he may desire to make. When no further 
action is contemplated by the War Department, the 
papers in the case or copies thereof will be filed with 
the officer’s record and the officer so advised through 
military channels. 

Army Regulation 380-5 (Military Security, Safeguard¬ 
ing Military Information), promulgated March 6, 1946, 
provides in pertinent part: 

• •••••• 

4. Categories.—Official matter requiring classifica¬ 
tion shall be examined, graded, and marked top 
secret, secret, confidential, or restricted. Top secret is 
a special grading given to certain secret matter. 

• •••••• 

12. Dissemination of classified matter.—No person 
is entitled solely by virtue of his grade or position to 
knowledge or possession of classified matter. Such 
matter is entrusted only to those individuals whose of¬ 
ficial duties require such knowledge or possession. 

• •••••• 

15. Responsibility.—The safeguarding of classified 
military information is the responsibility of all military 
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personnel, civilian employees of the War Department, 
and of the management and employees of all commer¬ 
cial firms engaged in classified work or projects for 
the War Department. Classified military information 
will be disclosed only to military or civilian personnel 
having a legitimate interest therein. 

• •••••• 

Both of the above regulations have been amended 
since the date of appellant’s discharge in August, 1947. 

SUMMARY OP ARGUMENT 

I 

Mandamus is an extraordinary remedy. The writ is 
allowed only in the exercise of sound judicial discretion, 
controlled by equitable principles. It will not issue to 
compel the doing of an unnecessary act, or an act which 
may work public mischief. Nor will it issue to enforce a 
bare legal right. 

The legal right asserted under Army Regulation 600-355, 
the right to copies of papers relative to the arrest of an 
officer without subsequent trial, is granted by the regula¬ 
tion in order to enable the officer to include his own ex¬ 
planation in his personnel file, thus counteracting the sus¬ 
picion attaching to an unexplained arrest. 

Since the filing of the present appeal this purpose has 
been fulfilled by other means. The Army Board on Cor¬ 
rection of Military Records, after granting appellant a 
hearing, has ordered his records completely corrected and 
his personnel file now contains an explanation of the affair. 

We submit that to issue this extraordinary writ now, 
directing that copies be given appellant, would be to com¬ 
pel the doing of an unnecessary act, which may work a 
public mischief. The case has, therefore, become moot. 

n 

Mandamus lies against an administrative official only to 
enforce a plain and clear duty. 

A. Army Regulation 600-355 does not impose any duty 
upon appellee Witsell. The language of the regulation 
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clearly indicates that the duty, if any, rests npon General 
Ferenbaugh, the Commanding General of the Washington 
Military District. It clearly directs that the copies be sent 
to the officer before the originals have ever come into the 
hands of the Adjutant General, appellee Witsell. 

B. The regulation is not mandatory, but simply di¬ 
rectory and discretionary. Its language is not imperative, 
and expresses nothing stronger than futurity. Further¬ 
more, the regulation must necessarily conflict under 
certain circumstances with Army Regulation 380-5 which 
controls the safeguarding of military information. It is 
clear that the framers of the regulation intended that it 
he enforced in the sound discretion of the commanding 
officer. 

C. It is manifest that the duty, if any, imposed upon 
appellee Witsell by Army Regulation 600-355 is so doubt¬ 
ful as to require him to construe it in its relation to other 
regulations. Mandamus will not lie to enforce such a 
doubtful obligation on the part of a public officer. 

ARGUMENT 

I 

Since All Those Injuries Which the Complaint Alleged 
Accured to Appellant as a Result of the Non-delivery of the 
Papers Have Been Corrected, There Is No Longer a Basis for 
the Issuance of a Writ of Mandamus, and the Case Has Be¬ 
come Moot. 

Mandamus is an extraordinary remedy. It does not issue 
as a matter of course upon mere proof of a legal right, hut 
only in the exercise of a sound judicial discretion, largely 
controlled by equitable principles. In re Skinner & Eddy 
Corp., 265 U.S. 89, 95-96; DoeJder Metal Furniture Co. v. 
Warren, 76 U.S. App. D.C. 60, 62, 129 F. 2d 43, cert. den. 
317 U.S. 663; Wilbur v. United Stales ex rel. Barton, 60 
App. D.C. 11, 15, 46 F. 2d 217, affirmed 283 U.S. 414. The 
writ will not be granted to compel the doing of an unneces¬ 
sary act, or to command an act which will work public 
or private mischief. Mandamus will not issue to enforce 
a bare legal right. 
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* * * Although the remedy by mandamus is at law, its 
allowance is controlled by equitable principles * * • 
and it may be refused for reasons comparable to those 
which would lead a court of equity, in the exercise 
of a sound discretion, to withhold its protection of an 
undoubted legal right. • • • Thus [in this case] the 
extraordinary remedy by mandamus, • • * would be 
burdensome to the'government without any substan¬ 
tially equivalent benefit or advantage to the petition¬ 
ers or their vendee, apart from the incidental and 
irrelevant consequence that petitioners might secure 
the performance of their conditional contract. 

The court, in its discretion, may refuse mandamus 
to compel the doing of an idle act, * * * or to give 
a remedy which would work a public injury or em¬ 
barrassment, • • * just as in its sound discretion a 
court of equity may refuse to enforce or protect legal 
rights, the exercise of which may be prejudicial to the 
public interest. • • • ( United States ex rel. Great- 
house v. Bern, 289 U.S. 352, 359-360.) 

The legal right asserted in the complaint is the right 
to copies of the papers relative to appellant’s arrest and 
confinement. The claim is based on a sentence in Army 
Kegulation 600-355, 6 b (supra, p. 6). The pertinent por¬ 
tion of the regulation provides that when an official has 
been arrested, but the matter is disposed of without prefer¬ 
ment of charges and trial by court-martial, all papers in 
the case will be forwarded to the Adjutant General by the 
officer having general court-martial jurisdiction, and 

A copy, of all papers will at the same time be sent to 
the officer arrested or.confined, who may address to the 
Adjutant General direct any further statements or 
explanation he may desire to make. 

Assuming for the present that this passage of the regu¬ 
lation creates a clear legal right to the copies, it is clear that 
the right was created in order to enable the officer to have 
included in his personnel file his own explanation of the 
disciplinary action against him in those instances when 
he was not accorded the right to defend himself in the 
open at a trial by court-martial. The officer is given the 
right to address explanations to his commanding officer 
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and to the Adjutant General, and to have these included 
in his record with the report of the arrest. Manifestly, the 
purpose was to render impossible the blot of an unexplained 
arrest. 

Examination of the complaint reveals that the ostensible 
purpose for which appellant here seeks the copies is 
strictly in accord with the purpose' of the regulation. Af¬ 
ter outlining the facts relative to his arrest and discharge 
and his failure to obtain the copies (J.A. 2-6) the complaint 
alleges that, as a result, appellant has been deprived of 
his right to address explanations to his commanding gen¬ 
eral and to the Adjutant General and to have these included 
in his personnel file, that he cannot prepare an adequate 
petition for correction of his discharge, and that he has 
been immeasurably damaged in property and reputation 
(J.A. 6-7). The complaint does not seek the copies as an 
end in themselves, but in order that appellant’s own counter¬ 
statement of his arrest and discharge may be included in 
his file. 

We submit that that object has been accomplished dur¬ 
ing the pendency of this appeal. According to an ex¬ 
hibit attached to the complaint appellant was aware that 
his arrest and discharge were caused by certain alleged 
violations of the customs laws (J.A. 9). It must be pre¬ 
sumed that his explanation of the affair is now contained in 
his personnel file, for he has pursued to completion, and to 
complete vindication, his proceeding before the Army 
Board on Correction of Military Records ( supra , p. 5). 
The results of that proceeding, approved by Secretary 
Pace during the pendency of the appeal, are also now in¬ 
cluded in his personnel file. His record has now been 
corrected to show an honorable discharge as of the date 
of the original discharge without specification, together 
with a provisional promotion to Colonel and a restoration 
of his reserve commission as of the same date. The pur¬ 
pose of the regulation, to obviate the possibility of a cloud 
upon an officer’s record because of an unexplained dis¬ 
ciplinary action, has been fulfilled. It may be that appellant 
is unaware of, and has not explained, certain details of the 
matter. But under the circumstances this is a matter of 
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“de minimis ’ ’ when, weighed against the issuance of the 
extraordinary writ of mandamus. 

Appellant, is, then, in the position of asking this Court to 
direct the issuance of a writ of mandamus to enforce his 
bare legal right to the copies. Let us assume for the 
moment that he has been deprived of a clear right to have the 
copies delivered to him. But how is he hurt now! His 
record shows that he has been completely vindicated, and it 
contains the statements he submitted to the correction 
board. This is clearly no longer the case of an unexplained 
disciplinary action in which possession of the copies is im¬ 
portant to the accused officer to enable him to dispel the 
cloud of suspicion from his personnel record. Appellant 
suggests that he needs the copies to explain the matter 
satisfactorily to his friends, neighbors and associates. 
We fail to see how any of these, if sensible men, can still be 
dissatisfied with his explanations when he can point to 
the fact that his record has been corrected and that he has 
been completely restored to his former status and has even 
been made eligible for promotion to full Colonel. Appellant 
also points to the general allegation 6 of the complaint that 
he has been “immeasurably damaged” in property and rep¬ 
utation (J.A. 7), and contends that he sought the copies for 
other purposes in addition to his desire to file explanation 
and correct his record. And, quite obviously, the complaint 
did have an ulterior aim. The copies were sought for use 
in the slander action. 7 But this is not the purpose for 
which the alleged duty to turn over the copies was im- 

6 As we have shown in the Counterstatement (supra, p. 4) 
the slander action was begun first and appellant endeavored to 
obtain access to the records by subpoena. Failing that, he in¬ 
stituted the present action. 

7 Compare this Court’s language in National War Labor Board 
v. Montgomery Ward Co., 79 U.S. App. D.C. 200, 202, 144 F. 
2d 528, cert. den. 65 S.C. 134: 

Judicial interference with administration is sometimes 
necessary but always serious. Interference with a vital war 
agency is particularly serious. A plaintiff cannot confer juris¬ 
diction to review even commonplace administration action by 
a mere forecast that he will be irreparably injured if the 
court does not intervene. He must allege facts which support 
his forecast. 
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posed by the regulation, nor is it the expressed purpose f or 
which the complaint sought to have the papers turned over 
by the appellees. The object of the regulation and the ulti¬ 
mate object of the complaint have both been attained. 
Nothing remains except the bare legal duty of delivering 
copies to appellant. 

As we pointed out initially, the writ of mandamus should 
not be issued upon mere proof of a legal right. The 
remedy is an extraordinary one, is discretionary, and is 
controlled by equitable principles. It should not be issued 
to compel performance of an unnecessary act, or of an act 
which may cause public mischief. Here, the purpose for 
which the alleged duty was imposed by the regulation has 
been accomplished by other means since the docketing of this 
appeal, and it is now unnecessary to direct that the copies be 
sent to appellant. Furthermore, it might well work a public 
mischief since they are confidential and diplomatic in char¬ 
acter. 

We submit that the basis for the issuance of the writ has 
been removed since the appeal was noted, and that the ap¬ 
peal has therefore become moot and should be dismissed. 

n 

Mandamus Will Not Lie Because the Allegations of the Com¬ 
plaint Do Not Show a Clear Duty Upon the Part of Appellee 
Witsell to Send the Copies to Appellant 

The most fundamental aspect of mandamus is that the 
writ will issue only to enforce a clear and plain duty. This 
proposition needs no citation. In the previous point we 
assumed for the purposes of argument that appellees had 
a clear duty under the regulation to deliver the copies to 
appellant. In the present point we shall endeavor to show 
that the regulation, even if mandatory, does not impose a 
clear duty upon appellee Witsell; 8 and, furthermore, that 
it is not mandatory, in nature. 


8 We do not consider appellee Gray since the action has abated 
as to him. As noted in the Counterstatement (supra, p. 5), Gray 
was succeeded by Secretary Pace one day before the present appeal 
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A. If the Regulation is Mandatory the Duty is Not Im¬ 
posed upon Appellee Witsell. 

The alleged duty which appellant seeks to have enforced 
is not a constitutional duty. It is not even a statutory 
duty. If duty there be, it is a duty created by Army Regu¬ 
lation 600-355. And if the writ is to issue against appellee 
Witsell appellant must show that the regulation clearly, 
plainly and in peremptory fashion lays upon General Wit¬ 
sell the duty to send him the copies. Hammond v. Hull, 
76 U.S. App. D.C. 301, 303,131 F. 2d 23, cert. den. 318 U.S. 
777. 

But the duty imposed by the regulation rests, if anywhere, 
not upon the Adjutant General, appellee Witsell, but upon 
the Commanding General of the Military District of Wash¬ 
ington, General Ferenbaugh, who is not subject to the 
authority of General Witsell. For the regulation directs 
that when the officer having general court-martial juris¬ 
diction (in this case, General Ferenbaugh) determines not 
to bring an officer under arrest to trial, he “will forward all 
papers in the case to the Adjutant General’’ The regu¬ 
lation continues, in the language relied upon by appellant, 

A copy of all papers will at the same time be sent to 
the officer arrested or confined, who may address to the 
Adjutant General direct any further statements • • # . 
(Emphasis supplied.) 

We submit that it is manifest from the plain language of 
the regulation that no duty with regard to the copies rests 
upon the Adjutant General. The regulation clearly contem¬ 
plates that the copies will be sent to the officer before they 
have ever come into the hands of the Adjutant General. 
It directs the commanding general to send the copies to 
the officer simultaneously with the sending of the originals 
to the Adjutant General. The asserted duty, therefore, 
lies in this case upon General Ferenbaugh. If he has 
actually retained no copies he can, of course, promptly 
obtain them through military channels. 

was noted and there was no timely motion to substitute. This 
resulted in an abatement of the action as to Gray. Rule 25 (d), 
F.R.C.P.; Rule 28 (b), General Rules of this Court. 
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B. The Regulation is Not Mandatory, but Directory, in 
Nature. 

We agree with appellant’s contention (Br. 9-10) that the 
regulation has the force of law, but we disagree with his 
further contention that the regulation is mandatory in 
nature (Br. 10-12). 

The mere fact that a regulation has the force of law 
does not mean that its provisions are mandatory, for it 
is well settled that even statutes can be either mandatory, 
and imperative, or directory and discretionary. Farmers 
& M. Bank v. Federal Reserve Bank, 262 U.S. 649; Escoe v. 
Zerbst, 295 U.S. 490; Winston Co. v. Vaughn, 11 F. Supp. 
954 (W.D. Okl.), aff. 83 F. 2d 370 (C.A. 10); 50 Am. Jur. 
36-57. 

The determinative test of the class into which a particular 
statute or regulation falls is, of course, the intention of the 
promulgating authority. Escoe v. Zerbst, supra; Hatch 
v. Ferguson, 68 Fed. 43 (C.A. 9). And the primary method 
of determining that intention is the language of the regu¬ 
lation itself. Peabody v. Stark, 16 Wall. 240; Triangle 
Candy Co. v. United States, 144 F. 2d 195, 198 (C.A. 9). 
Appellant points to the language of the regulation here 
involved— 

A copy of the papers will at the same time be 
sent to the officer arrested or confined, who may ad¬ 
dress to the Adjutant General direct any further state¬ 
ments * # • (Emphasis supplied), 

and argues that “will” is mandatory and obviously requires 
delivery. Unfortunately, however, for appellant, the proper 
mandatory auxiliary is “shall”. By contrast, “will” when 
used, as here, in the third person signifies nothing stronger 
than simple futurity.® The language of the regulation, 
therefore, rather supports the view that it is only directory. 

We submit that the portion of the regulation with which 
we are concerned is clearly directory, leaving the degree of 


9 See Webster's New Collegiate Dictionary (2nd ed.), under 
“shall”. 
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compliance to the sound discretion of the officer having 
general court-martial jurisdiction. Army regulations are 
voluminous and descend to minute details. Inevitably the 
duty prescribed by one regulation will at times be found 
to conflict, under the circumstances of a particular case, 
with the duty prescribed by another regulation. Where, 
as in the Army, thorough organization and minute regu¬ 
lation are a fundamental requirement, there must neces¬ 
sarily be duties of primary and of secondary importance. 
And where a conflict arises the responsible officer must 
exercise his discretion as to how far the secondary duty is 
to be performed. This accounts for the overwhelming 
preference of Army regulations for the use of the future 
auxiliary “will”, and the comparative rarity of the manda¬ 
tory ‘ ‘ shall No one can read much of the regulations with¬ 
out being struck by the contrast. 

In the case at bar Army Regulation 600-355 provides 
for the sending of copies of the papers relative to an arrest, 
not followed by trial, to the officer involved. On the other 
hand, Army Regulation 380-5 {supra, p. 6), which controls 
the safeguarding of military information, 10 emphasizes 
the need for safeguards, 11 carefully defines the various cate- 


10 In paragraph 1 of the Regulation “military information” is 
defined as follows: 

The War Department defines military information (includ¬ 
ing intelligence) as all information primarily under the con¬ 
trol and jurisdiction of the War Department or of primary 
interest to it. This meaning rests primarily on the idea of 
control jurisdiction, origin, or degree of interest, rather than 
on the substance of the information. 

11 Paragraph 2 of the Regulation provides: 

Need for classification .—Military information is of varying 
degrees of value to enemies and potential enemies of the 
United States and therefore requires corresponding degrees 
of protection. Official matter must be examined and , if pro¬ 
tection is required, graded in accordance with the degree of 
protection necessary. The policies and definitions herein 
stated are furnished to insure accurate and uniform grading 
and appropriate protection of military information. 

We call attention to the mandatory terminology which we have 
italicized. 


16 


i 


gories according to which military information shall be 
classified, 12 and specifically provides in paragraph 12: 

No person is entitled solely by virtue of his grade 
or position to knowledge or possession of classified 
matter. Such matter is entrusted only to those individ¬ 
uals whose official duties require such knowledge or pos¬ 
session. (Emphasis supplied.) 

Clearly the duties prescribed by the two regulations will 
upon occasion conflict, and both cannot be mandatory. 13 
And surely, if either is mandatory, it is the regulation safe¬ 
guarding military information, for there may well be in¬ 
stances in which the papers relative to the officer’s arrest 
contain material the disclosure of which would be most 
injurious to the national welfare. One can well imagine this 
happening in the case of officers connected with Oak Ridge 
or Los Alamos. The requirement that copies be sent to 
the officer must, therefore, be subject to the sound discretion 
of his commanding officer. 

Furthermore, Army Regulation 600-355 was not promul¬ 
gated to implement some statutory command. It is merely 
an administrative regulation for the guidance of Army 
officers. The general rule in construing regulations of 
a Government agency appears to be that only those 
regulations made pursuant to or in execution of a par¬ 
ticular statute are mandatory in nature. 21 Comp. Dec. 
482 (1915); 15 Comp. Gen. 935 (1936); MS. Comp. Gen., 
B-26673, 24 March, 1943; MS. Comp. Gen., B-70185, 
22 March, 1948. The portion of the Army regulations 
involved in 15 Comp. Gen. 935 and MS. Comp. Gen. 
B-70185, raised a problem similar to that presented by 
this appeal in that it was prescribed by that regulation 
that the Army officer having authority to appoint or re- 

12 See paragraphs 4-8 of the Regulation. 

13 Appellant points to paragraph 15 of the Regulation which 
provides in part: 

Classified military information will be disclosed only to 
military or civilian personnel having a legitimate interest 
therein. 

But certainly this sentence does not give to personnel, who have a 
legitimate interest in information, an absolute right to possess it. 
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duce non-commissioned officers “will carefully and expedi¬ 
tiously examine into the facts in the case through a board 
composed of a minimum of three disinterested officers, 
appointed by him, to determine whether or not there is a 
just cause (misconduct or inefficiency) for the termination of 
the appointment.’’ The requirement for the investiga¬ 
tive board was disregarded. The enlisted man was reduced 
to private by the order of the officer having the authority 
to reduce. The Comptroller General ruled that the require¬ 
ment for an investigation by a board of officers was directory 
and not mandatory. 

We respectfully submit, therefore, that the portion of 
Army Regulation 600-355 upon which appellant relies does 
not impose a clear and plain duty upon anyone in authority. 

C. Where the Alleged Ministerial Duty Depends Upon 
a Regulation, the Construction of Which is Doubtful, 
Mandamus Will Not Lie. 

In view of the matters discussed in sections A and B 
above we think it must be obvious that appellee WitseU, if 
faced with a proper demand that he comply with Army 
Regulation 600-355 by sending copies to appellant, 14 would 
at least be in considerable doubt as to the nature of his 
duty to comply, He would have to construe the regulation 
in the light of Army Regulation 380-5. With respect to 
executive officers of the Government, the settled rule is that 
if the action of the administrative officer is so plainly pre¬ 
scribed as to be free from doubt and as to be equivalent to 
a positive command, it is to be regarded as being so far 
ministerial that its performance will be compelled by man¬ 
damus. But, where it depends upon a statute or regulation, 
the construction or application of which is not free from 
doubt, it is regarded as involving a matter dependent 
upon judgment or discretion which cannot be controlled by 
mandamus. Wilbur v. United States, 281 IJ.S. 206, 218- 

14 Actually no demand has ever been made upon appellee Wit- 
sell that he turn over the copies in compliance with the regulation. 
The demand was made upon General Green, the Judge Advocate 
General, in connection with the slander suit (JA. 8-10; supra, 
p. 4). 
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219; United States ex rel. Girard Co. v. Helvering, 301 U.S. 
540. In Hammond v. Hull, 76 U.S. App. D.C. 301, 131 F. 
2d 23, this Court said, at p. 303: 

* • * (3) Courts have no general supervisory powers 
over the executive branches or over their officers, which 
may be invoked by writ of mandamus. Interference 
of the courts with the performance of the ordinary 
duties of the executive departments of the government 
would be productive of nothing but mischief. (4) 
When the performance of official duty requires an 
interpretation of the law which governs that perform¬ 
ance, the interpretation placed by the officer upon the 
law will not be interfered with, certainly, unless it 
is clearly wrong and the official action arbitrary and 
capricious. (5) For it is only in clear cases of illegality 
of action that courts will intervene to displace the 
judgments of administrative officers or bodies. • • • 

This being a matter in which appellee Witsell would 
be required to construe a doubtful regulation in order to 
determine his duty, mandamus will not lie. 

' V.. . . 

■ # CONCLUSION 

We respectfully submit that the request for a writ of 
mandamus has become moot, since the purpose for which 
the Army permits copies of the papers to be delivered to 
an officer has been completely fulfilled. The appeal should, 
therefore, be dismissed. 

In any event, the District Court correctly dismissed the 
complaint since its allegations were not sufficient to show a 
clear and plain duty on the part of appellee Witsell. 

George Morris Fay, 
United States Attorney. 

Ross 0 ’Donoghue, 

Joseph M. Howard, 

Joseph F. Goetten, 
Assistant United States Attorneys. 
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